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DEBRA ANN LIVINGSTON, Chief Judge, concurring in part and dissenting in part: 

Early on Saturday mornings, from about 6:30 a.m. to 10:00 a.m., congregants 

from Church at the Rock, Grace Baptist Church, and Helpers of God’s Precious 

Infants, along with various other individuals, gather outside of Choices Medical 

Center (“Choices” or “Clinic”) in Queens, New York.  Standing near the entrance 

or walking along the public sidewalk around the facility, they attempt to dissuade 

people from visiting the Clinic which, among other things, performs abortions.  

In response to this activity, the Clinic has long operated a formal escort program 

on Saturday mornings, so that volunteer escorts, who typically place themselves 

on each side of a visitor, “greet and walk patients down the sidewalk to the 

Choices entrance.”  New York ex rel. Underwood v. Griepp, No. 17-CV-3706, 2018 

WL 3518527, at *4 (E.D.N.Y. July 20, 2018).  “On a typical Saturday, there are two 

to three dozen protestors and escorts, with the escorts often outnumbering the 

protestors two to one.” 1  Id. at *3.     

 
1 The district court described the individuals who gather on Saturday morning 

outside Choices as “protestors,” and so do I.  But as in McCullen v. Coakley, 573 U.S. 464 
(2014), the individuals here engage in a range of activity, “expressing their moral or 
religious opposition to abortion through signs and chants,” but also seeking “not merely 
to express their opposition to abortion, but to inform women of various alternatives and 
to provide help in pursuing them.”  Id. at 472, 489.  The defendants thus described 
some of their work as seeking “consensual conversation” to let “women who are 
abortion-minded . . . know that there are other choices and that we will help them with 
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Protesters had been appearing outside Choices on Saturday mornings for 

some four years before the New York State Attorney General (“OAG”) initiated 

the investigation into their conduct that resulted in the present case.  Id. at *1, *4.  

Then, for over a year, the OAG operated a high-mounted surveillance camera, 

employed undercover investigators, and outfitted two Clinic escorts with hidden 

recording devices to document protester activities.  Id. at *4–5.  Based on 

information collected through this lengthy surveillance, the OAG filed a complaint 

alleging numerous purported violations of federal, state, and local clinic access 

laws.  The district court—after hearing seventeen witnesses testify over fourteen 

days, reviewing hundreds of pages of documentary evidence, watching dozens of 

videos, and holding oral argument—found, in a magisterial 100-page opinion, that 

all but three of the incidents identified by the OAG likely did not violate the law 

and, of the three that did, none were likely to recur.  I can discern no error, much 

less an abuse of discretion, in any of these painstaking factual determinations, nor 

in the careful legal analysis underlying them.  See Anderson v. City of Bessemer City, 

470 U.S. 564, 573–74 (1985) (“If the district court's account of the evidence is 

 
that baby.”  App’x 1830 (testimony of Pat Musco).     
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plausible in light of the record viewed in its entirety, the court of appeals may not 

reverse it . . . .”).   

The majority, in contrast, sets aside both many of the district court’s well-

supported factual findings and its legal conclusions—although, even with its 

flawed analysis, the majority cannot disturb all of the court’s work.2  In doing so, 

 
2 As to the OAG’s appeal, I agree with the majority insofar as it concludes that (a) 

any purported error in the district court’s failure to consider the Protester Experience 
Questionnaires was harmless; (b) the district court’s credibility determinations were not 
clearly erroneous; (c) Exhibits 7, 31, 39, 41, 49B, 55, and 102 do not demonstrate physical 
obstruction; (d) Ranville Thomas’s statements to Mary Lou Greenberg and Ronald 
George’s statements to escorts were not true threats; and (e) Exhibit 21 does not 
demonstrate that the OAG is likely to succeed on its claim that Jasmine LaLande violated 
the statutes by using force against an escort with whom she collided.   

I specifically do not concur in the majority’s reasoning with regard to the last of 
these conclusions, however, which misconstrues the intent element in the federal and 
state statutes at issue.  In relevant part, these statutes provide for penalties where a 
defendant, by force, threat of force, or physical obstruction, “intentionally injures, 
intimidates, or interferes with [another person], or attempts to [do the same],” because 
that person is or has been “obtaining or providing reproductive services.”  18 U.S.C. 
§ 248(a)(1); N.Y. Penal Law § 240.70(1)(a).  “In ordinary English, where a transitive verb 
has an object, listeners in most contexts assume that an adverb (such as [intentionally]) 
that modifies the transitive verb tells the listener how the subject performed the entire 
action.”  Flores-Figueroa v. United States, 556 U.S. 646, 650 (2009).  Thus, the intent 
requirement here is not merely intending the physical act but acting with the specific 
intent to injure, intimidate, or interfere.  See Sharpe v. Conole, 386 F.3d 482, 484 (2d Cir. 
2004) (“The intent to injure, intimidate, or interfere is a separate intent requirement that 
must . . . be proved by a FACE Act plaintiff.”); Norton v. Ashcroft, 298 F.3d 547, 554 (6th 
Cir. 2002) (noting that FACE “is a specific intent statute” and that “application of the Act 
depends . . . on specific facts demonstrating that plaintiffs acted with the requisite specific 
intent”); United States v. Mahoney, 247 F.3d 279, 283–84 (D.C. Cir. 2001) (upholding district 
court’s determination that FACE defendant acted with “requisite specific intent”). 
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the majority neglects the deferential standard of review that ought to govern and 

enunciates novel propositions of law that upend the delicate accommodation that 

the federal, state, and local legislatures sought to achieve in the Federal Access to 

Clinic Entrances (“FACE”) Act, the New York State Clinic Access Act (“State Act”), 

and the New York City Access to Reproductive Health Care Facilities Act (“City 

Act”).  There is no justification in this record for the treatment afforded the 

district court’s factual and legal analysis, particularly at the expense of “the most 

fundamental of constitutional values”—“[t]he freedom to speak.”  In re 

Application of The Herald Co., 734 F.2d 93, 100 (2d Cir. 1984).  Except with regard 

to the specific conclusions noted herein, I respectfully dissent. 

I. Cause of Action under the City Act 

The OAG appeals the denial of the preliminary injunction, but I begin with 

the cross appeal, which asserts, at the start, that the OAG may not bring an action 

to enforce the City Act.3  This is the one point addressed herein on which I reach 

 
3 Although the cross appeal refers to this as a “standing” issue, we have since 

clarified that “what has been called ‘statutory standing’ in fact is not a standing issue, but 
simply a question of whether the particular plaintiff ‘has a cause of action under the 
statute.’”  Am. Psychiatric Ass’n v. Anthem Health Plans, Inc., 821 F.3d 352, 359 (2d Cir. 
2016) (quoting Lexmark Int’l Inc. v. Static Control Components, Inc., 572 U.S. 118, 128 (2014)).  
As to the rest of the cross appeal, I concur in (a) the majority’s determination that we have 
jurisdiction to hear and Defendants have standing to bring the cross appeal; (b) under 
our precedents, Brian George’s “slow walk” amounts to physical obstruction; and (c) the 
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a different conclusion than the district court.  The inquiry into whether the OAG 

may sue under the City Act has two parts.  First, the City Act must contain “a 

statutory endorsement of the action.”  Kendall v. Emps. Ret. Plan of Avon Prods., 

561 F.3d 112, 118 (2d Cir. 2009); see also Am. Psychiatric Ass’n, 821 F.3d at 359.   

Second, the OAG must satisfy the requirements of parens patriae standing.  The 

district court analyzed only the second of these two parts.  But the first is a 

necessary antecedent as “plaintiffs [must] fall ‘within the class of plaintiffs . . . 

authorized to sue.’”  Am. Psychiatric Ass’n, 821 F.3d at 360 (quoting Lexmark 

Intern., Inc., 572 U.S. at 128).  

The majority addresses the missing first step but concludes, erroneously, 

that the City Act is sufficiently broad to allow enforcement by the OAG because it 

allows for enforcement by “any person whose ability to access a reproductive health 

care facility has been interfered with.” N.Y.C. Admin. Code § 10-1004 (emphasis 

added).  The majority concedes that the City Act “does not explicitly list a state 

government” in defining “person.”  Majority Opinion (“Maj. Op.”) 111.  It 

 
FACE Act and the State Act are constitutional.  Given my determination that the OAG 
may not sue to enforce the City Act, I need not address the Defendants’ claim that the 
City Act’s follow-and-harass and clinic-interference provisions are void for vagueness, 
nor any other claims regarding that Act’s application.    
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nonetheless concludes that the OAG can sue because broad terms like “party” 

encompass State entities in other contexts.  But this analysis is flawed because it 

ignores the City Act’s text and structure, not to mention traditional tools of 

statutory interpretation. 

Beginning with the text, the City Act defines “person” as “an individual, 

corporation, not-for-profit organization, partnership, association, group or any 

other entity.”  N.Y.C. Admin. Code § 10-1002.  The OAG contends that this 

provision authorizes it to sue.  But absent from this list is any reference to the 

State, a State agency or, indeed, any governmental body.  There is no reason to 

presume that this absence was not by intentional design, moreover, as the City 

Council has shown through other provisions of the New York City Administrative 

Code that “[w]here [it] intends to refer” to the State, a State agency, or to 

governmental bodies generally, “it knows how to do so.”  Dole Food Co. v. 

Patrickson, 538 U.S. 468, 476 (2003); see e.g., N.Y.C. Admin Code § 8-102 (N.Y.C. 

Human Rights Law) (“‘Person’ includes . . . partnerships, associations, 

organizations, governmental bodies or agencies, corporations, . . . .” (emphasis 

added)).   It has “thus demonstrated in [another statute] that it [knows] how to 

provide” for a state agency to bring suit, but has not used such language here.  
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Meghrig v. KFC Western, Inc., 516 U.S. 479, 485 (1996); see also New York v. Mountain 

Tobacco Co., 942 F.3d 536, 549 (2d Cir. 2019).  

The conclusion that the OAG is not authorized to bring suit is only 

reinforced by consideration of the City Act as a whole.  First, the Act expressly 

provides for enforcement by a different government entity: the City’s Corporation 

Counsel.  N.Y.C. Admin. Code § 10-1005.  Second, the Corporation Counsel 

may seek only injunctive relief pursuant to the City Act.4  Id.  Construing the 

general provision to allow for enforcement by government entities like the OAG 

or the Corporation Counsel would render Section 10-1005 superfluous, violating a 

fundamental canon of statutory construction.  See, e.g., Yates v. United States, 574 

U.S. 528, 543 (2015) (“We resist a reading of [a statutory provision] that would 

render superfluous an entire provision passed in proximity as part of the same 

Act.”).  And to put it mildly, it would be unusual for the City to accord the State 

Attorney General broader enforcement powers than its own Corporation Counsel, 

yet that is precisely what the OAG contends the City Act does. 

 
4  Conversely, the general enforcement provision upon which the OAG relies 

provides for injunctive relief, treble damages, and attorneys’ fees.  Id. § 10-1004. 
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Alternatively, the OAG argues that its ability to enforce the City Act derives 

from the following subsection: “This Chapter [of the City Act] does not limit the 

lawful exercise of authority vested in . . . a law enforcement officer of the city, the 

State of New York, or the United States acting within the scope of such person’s 

official duties.”  N.Y.C. Admin. Code § 10-1007(c).  But disclaiming a limitation 

on authority is not the same as granting a right to sue.  See United States v. U.S. 

Dist. Ct. for E. Dist. of Mich., S. Div., 407 U.S. 297, 303 (1972) (concluding that a 

statute providing “[n]othing contained in this chapter . . . shall limit the 

constitutional power of the President to take such measures as he deems necessary 

to protect [national security]” doubtlessly “confers no power, as the language is 

wholly inappropriate for such a purpose”).  Put another way, the provision 

indicates that the City Act does not limit the exercise of vested authority.  But, as 

explained above, the City Act does not vest the OAG with any authority, so 

Section 10-1007(c) cannot and does not preserve a power that does not exist.  

The majority considers none of these bedrock principles of statutory 

construction.  Instead, it looks to 42 U.S.C. §§ 1983 and 1985 and cases discussing 

those statutes.  But they bear little resemblance to the City Act, and the cases cited 
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by the majority are inapposite.5  While both Sections 1983 and 1985 contain broad 

language as to who is protected by those statutes—both refer to “the party [so] 

injured,” 42 U.S.C. §§ 1983, 1985(3)—neither defines those terms as the City Act 

defines “person.”  Simply put, the breadth of an undefined term in federal civil 

rights statutes reveals nothing about how properly to interpret a defined term in a 

City’s municipal code.  And even in the context of federal statutes, the Supreme 

Court has recently cautioned against the majority’s unrestricted reading of clauses 

that confer a right to sue.  See Thompson v. N. Am. Stainless, LP, 562 U.S. 170, 176 

(2011) (referring to a prior statement that the phrase “person aggrieved” 

“conferred a right to sue on all who satisfied Article III standing” as “ill-

considered” “dictum”); cf. Lexmark Int’l, Inc., 572 U.S. at 129–32 (reading statute 

that authorizes suit by “any person who believes that he or she is likely to be 

damaged by” false advertising to extend only to those who have suffered “an 

 
5 Alfred L. Snapp & Son, Inc. v. Puerto Rico ex rel. Barez, 458 U.S. 592 (1982), speaks 

in general terms about parens patriae standing and its common law elements.  It does not 
consider when a statute authorizes suit by a government entity nor does it discuss 42 
U.S.C. § 1983, as the majority claims.  Moreover, the Commonwealth of Puerto Rico, the 
plaintiff in Snapp, “participate[d] directly in the operation of the federal employment 
scheme” it challenged.  458 U.S. at 610.  The OAG plays no comparable role in the 
operation of the City Act.   
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injury to a commercial interest in reputation or sales”) (quoting 15 U.S.C. § 

1125(a)(1)). 

In sum, the majority errs in disregarding the City Act’s text, its structure, 

and the tools that traditionally guide statutory interpretation.  It relies on 

inapposite authority and reaches the wrong result.  I conclude that the OAG may 

not sue to enforce the City Act and would direct the dismissal of its claims 

pursuant to that Act on this basis.  I do not further address those claims here. 6 

II. The Clinic Escort Recaps 

I now turn to the OAG’s appeal and, at the start, to the majority’s conclusion 

that the district court’s determination not to grant preliminary relief must be 

 
6 The concurrence suggests that I should want to certify the question of whether 

the State may sue under the City Act because it would be better “if we had a clearer 
understanding of what the City Act permits.”  Concurring Op. 4.  But I do not find 
certification necessary.  And contrary to the concurrence’s assertion that I “rel[y] on 
federal court interpretations of federal statutes” to reach my conclusion that the OAG 
does not have a cause of action under the City Act, Concurring Op. 1, it is only the 
majority that relies on such interpretations.  I merely apply the traditional canons of 
statutory interpretation, tools that are not unique to federal judges.  See, e.g., Avella v. 
City of New York, 29 N.Y.3d 425, 343 58 N.Y.S.3d 236, 241 (2017) (applying the 
“fundamental rules of statutory interpretation” and noting that “when interpretating a 
statute, our primary consideration is to discern and give effect to the Legislature’s 
intention.  The text of a statute is the clearest indicator of such legislative intent . . . .”).  
Based on my review of the City Act’s text, the State may not sue under the Act.  And to 
the extent the concurrence suggests that the answer to this question is uncertain, it is 
unclear why the concurrence joins a majority opinion that holds otherwise while at the 
same time suggesting that a supposed failure to certify lies with the dissent.   
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vacated on the ground that the district court erred in declining to afford weight to 

so-called “Clinic Escort Recaps” (“Recaps”) submitted by the OAG.  These 

Recaps, as the district court explained, are “feedback forms” completed by the 

volunteer escorts and escort leaders “during a debriefing held inside Choices each 

Saturday after the protestors leave.”  Griepp, 2018 WL 3518527, at *5.  They 

constitute hearsay, not fitting within any exception.  The district court, after 

hearing testimony from seventeen witnesses and considering voluminous 

videotape, determined, inter alia, that relying on the Recaps for their truth was 

problematic because nothing in the circumstances surrounding their creation 

suggests reliability but, to the contrary, “they tend to exaggerate the impropriety 

of protestor conduct and generally fail to provide the context of the interactions 

they describe.”  Id. at *5; see id. at *5–*6.  The majority rebukes the district court, 

concluding that it was required to afford the Recaps weight, despite its unrefuted 

determination that this evidence is unreliable. 7   Maj. Op. 19–20.  This is 

 
7 The district court judge heard live testimony from several individuals who, by 

virtue of their positions, would have been involved in the creation and retention of 
Recaps.  These include Pearl Brady, a volunteer escort; Mary Lou Greenberg, an 
independent contractor directing the volunteer escort program; Margot Garnick, an 
escort leader; and Theresa White, also an escort leader.  Griepp, 2018 WL 3518527, at *6–
7.  The district court determined that none of these witnesses could be deemed wholly 
credible and that each offered testimony that “prove[d] to be biased and unreliable.”  Id.  
The majority does not disturb these credibility judgments on appeal, but endeavors to 
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incorrect, as a matter of law.  It is also an unwarranted intrusion by appellate 

judges on the role of the district court judge as fact finder in adjudicating the 

propriety of preliminary relief.   

This Court’s decision in Mullins does not say what the majority would have 

it say.  Not even close.  Mullins merely holds that a district court may rely on 

inadmissible hearsay in the context of a preliminary injunction proceeding, not 

that it must.  See Mullins, 626 F.3d at 52 (“[H]earsay evidence may be considered 

by a district court in determining whether to grant a preliminary injunction.” 

(emphasis added)).  And specifically, we explained in Mullins that our 

permissive approach to such evidence at preliminary injunction hearings is rooted 

in “the summary nature of the remedy” sought and the necessity of “provid[ing] 

timely provisional relief.”  Id.; see also id. at 51–52 (“The Supreme Court has 

observed that the decision of whether to award preliminary injunctive relief is 

often based on ‘procedures that are less formal and evidence that is less complete 

than in a trial on the merits.’” (quoting Univ. of Tex. v. Camenisch, 451 U.S. 390, 395 

(1981)).  Other circuits have likewise emphasized that “the facts and 

 
render them beside the point by dictating that the district court afford weight to rank 
hearsay emanating from the very group from which these in-court witnesses derived.  
Id.  For the reasons stated herein, however, this directive is without legal basis.   
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circumstances of a given case,” Kos Pharm., Inc. v. Andrx Corp., 369 F.3d 700, 719 

(3d Cir. 2004), “including the need for expedition,” Asseo v. Pan Am. Grain Co., Inc., 

805 F.2d 23, 26 (1st Cir. 1986), inform how much weight, if any, to accord hearsay 

evidence at the preliminary injunction stage—evidence, to be clear, which could 

not even be considered in a trial on the merits.   

In accord with this well-established precedent, the district court considered 

the “Recaps,” prepared by the escorts, and concluded that this unreliable hearsay 

should not be afforded weight in the present case both because it was unreliable 

and because there was no need to consider it: “[T]he parties have already 

conducted discovery and presented extensive live testimony from seventeen 

different witnesses.  That is, the preliminary injunction hearing was hardly 

‘preliminary,’ and that fact remove[d] the urgency usually supporting the use of 

hearsay testimony in this setting.”  Griepp, 2018 WL 3518527, at *5; see also id. at 

*1 (acknowledging that hearing, originally slated to be an expedited trial, was 

“[re]styled as a preliminary injunction hearing since the case could not be fully 

resolved”).  I see no abuse of discretion in the district court’s decision to focus on 

more reliable evidence that would be admissible at a trial—videos, photographs, 

Case 18-2454, Document 316, 03/10/2021, 3052675, Page13 of 49



 

14 
 

and live testimony—rather than the secondhand statements of unknown or non-

testifying escorts.8 

Finally, even if there were error here—and there is not—the majority errs 

yet again by failing to recognize that any error of the sort that it discerns “did not 

substantially influence” the outcome of the proceeding and is thus utterly 

harmless.  Cameron v. City of New York, 598 F.3d 50, 61 (2d Cir. 2010) (quotation 

marks omitted).  The Recaps were largely cumulative of the in-court testimony 

of escorts and escort leaders—testimony that the district court found to contain 

“biased and unreliable” inaccuracies.  Griepp, 2018 WL 3518527, at *6–7; see also 

United States v. Hendricks, 921 F.3d 320, 330 (2d Cir. 2019) (suggesting that 

cumulative evidence rarely impacts outcome).  Indeed, the OAG concedes that 

every incident described in the Recaps was described in witness testimony at the 

hearing.9  See AG Supp. Ltr. Br. 7 & nn.3–5, Doc. No. 298 (filed May 11, 2020).  

 
8 The majority relies on Bradford Trust Co. v. Merrill Lynch, Pierce, Fenner & Smith, 

Inc., 805 F.2d 49 (2d Cir. 1986), for the proposition that giving no weight to hearsay 
evidence is error.  But Bradford Trust involved a court that accorded no weight to a 
document admitted at a bench trial because it contained hearsay even though it fell within 
a hearsay exception.  Id. at 55.  We explained that such disregard was “inconsistent 
with the notion of having exceptions to the hearsay rule.”  Id.  The Recaps, however, 
would not be admissible for their truth at a trial.  Yet the majority asserts that the district 
court was required to accord them weight.  Bradford Trust does not support this startling 
proposition. 

9  Compare, e.g., App’x 431 (escort testifying that a protester “crashed into [an 
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And to the limited extent that the Recaps did not repeat in-court testimony, they 

contradicted it—hardly a reason to force the district court judge to credit these out-

of-court statements.10  

In sum, and contrary to the majority, I see no reason why, having 

disbelieved live testimony, the district court was nevertheless obligated to afford 

weight to hearsay versions of the same thing—evidence that fell within no hearsay 

exception, and could not be admitted in support of a permanent injunction at trial.  

The majority errs in rejecting the meticulous and careful fact finding of the district 

 
escort] shoulder-checking her, or just about knocked her over”) with App’x 2265 (Recap 
describing same incident where protester “slam[med] into [an escort] . . . with his 
shoulder”); compare App’x 1262 (escort testifying that protester “was following a patient 
. . . so closely behind that she actually stepped on the patient’s shoe causing it to break”) 
with App’x 2321 (Recap describing protester “follow[ing] [patient] . . . so close that she 
stepped on the back of the woman’s flip flop, which broke the strap”); compare App’x 551 
(escort testifying that a protester “ran a couple into the street” in effort to avoid protestor) 
with App’x 2259 (Recap stating that protester “ran a couple into the street” in effort to 
avoid protestor). 

10 Certain Recaps directly contradict escort testimony.  See, e.g., Griepp, 2018 WL 
3518527, at *5 (“For example, one Clinic Escort Recap includes the following statement: 
‘Mary Lou [Greenberg] called [the police] at 8:10 after being shoved by Ron [George] and 
Griepp.’  But, at the preliminary injunction hearing, Greenberg explained that neither R. 
George nor Griepp actually shoved her.” (citation omitted)); compare App’x 2250 (Recap 
indicating that a protester “knocked into [a] woman’s child”) with App’x 1435 (escort 
testimony admitting that protester “came very close but didn’t step on the child”).  But 
these contradictions, considered in context, only further buttress the district court’s twin 
determinations that the escorts offered flawed testimony and that the Recaps were 
unreliable, thus supporting the district court’s decision not to issue an injunction.   
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court.  It errs, as well, in its understanding of Mullen and the appropriate role of 

appellate courts, which does not include directing district courts that they must 

give weight to inadmissible and unreliable hearsay in determining whether to 

afford preliminary relief.        

III.  Likelihood of Success on the Merits 

I next turn to my disagreement with the majority’s conclusions, at odds with 

the district court’s, that:  (1) the videotapes marked as Exhibits 138, 23, 307, and 

119, as well as 58, 105, and 137, demonstrate physical obstruction; and (2) various 

statements by Ranville Thomas, discussed herein, constituted true threats for 

which he may be held liable pursuant to FACE and the State Act.  Simply put, the 

majority misconstrues both the statutes and relevant precedent in suggesting that 

this evidence forms a basis for preliminary relief.  The majority’s approach to 

FACE and the State Act, moreover, gives short shrift to the First Amendment 

rights of the protestors, notwithstanding this Court’s admonition that we are to be 

“mindful . . . of the fact” that the erroneous application of statutes such as these 

“threatens to impinge legitimate First Amendment activity.”  New York ex rel. 

Spitzer v. Operation Rescue Nat’l, 273 F.3d 184, 195 (2d Cir. 2001).   Guided by the 

statutory text, precedent, and the district court’s factual findings, I would hold that 
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the district court did not abuse its discretion in determining that none of the cited 

material demonstrates a likelihood of success on the merits.   

A. Physical Obstruction 

As relevant to physical obstruction, a person violates FACE and the State 

Act when, “by physical obstruction,” he or she “intentionally injures, intimidates, 

or interferes with” another person (or attempts to do so) “because that person is 

or has been . . . obtaining or providing reproductive health services.”  18 U.S.C. 

§ 248(a)(1) (emphasis added); see also N.Y. Penal Law § 240.70(3)(c).  Both statutes 

define “physical obstruction” as “rendering impassable ingress to or egress from a 

facility that provides reproductive health services . . . , or rendering passage to or 

from such a facility . . . unreasonably difficult or hazardous.”  18 U.S.C. § 248(e)(4) 

(emphases added); see also N.Y. Penal Law § 240.70(3)(d).   

Notwithstanding the clarity of this statutory language, drafted to prohibit 

“illegal interference with clinic access,” but not to stifle “legitimate protest 

activities,” Operation Rescue, 273 F.3d at 195, the majority suggests that FACE (and 

the almost identically worded State Act) are violated by, inter alia, “delaying 

patients even for a brief amount of time” to offer a pamphlet, standing on a 

sidewalk holding a sign in an area where no clinic visitors are to be found, and by 
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“touching or leaning into the windows and doors of cars,” even for a consensual 

conversation.  Maj. Op. 61.  The majority thus gives short shrift to the 

requirement that a defendant’s conduct render clinic access, at a minimum, 

“unreasonably difficult or hazardous.”  And it simply omits the specific intent 

element from these two statutes, opining that the intent element is satisfied 

whenever a defendant intends to perform an act (such as providing someone a 

pamphlet or standing on the sidewalk with a sign) and is aware that the “natural[] 

and probabl[e]” consequence of this action may be to delay clinic access in even 

the most incidental of ways.11  See Maj. Op. 35–36.        

Simply put, this is an abandonment, not an interpretation, of the statutory 

language.  To be clear, there are statutes that proscribe protest activities around 

abortion clinics pursuant to which even a de minimis amount of contact with 

patients or providers might constitute a violation.  See, e.g., Hill v. Colorado, 530 

U.S. 703, 707 (2000) (upholding Colorado statute that “regulates speech-related 

 
11 As noted supra in footnote 3, this is incorrect.  As numerous courts have held, 

FACE “is a specific intent statute.”  Norton, 298 F.3d at 554 (emphasis added); see also 
Mahoney, 247 F.3d at 283–84 (noting “requisite specific intent” required for liability).  
Both FACE and the State Act require a specific intent to “injure[], intimidate[], or 
interfere[] with” an individual because that individual is or has been “obtaining or 
providing reproductive services.”  18 U.S.C. § 248(a)(1); N.Y. Penal Law § 240.70(1)(a).  
The majority can cite no contrary precedent.   
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conduct within 100 feet of the entrance to any health care facility” by prohibiting 

any person “to ‘knowingly approach’ within eight feet of another person, without 

that person’s consent, ‘for the purpose of passing a leaflet or handbill to, 

displaying a sign to, or engaging in oral protest, education, or counseling with 

such other person’”) (quoting Colo. Rev. Stat. § 18-9-122(3) (1999)); see also Price v. 

City of Chicago, 915 F.3d 1107, 1109 (7th Cir. 2019) (discussing Chicago ordinance 

prohibiting “’sidewalk counselors” from “approaching within eight feet of a 

person in the vicinity of an abortion clinic if their purpose is to engage in 

counseling, education, leafletting, handbilling, or protest”).  But FACE and the 

State Act are not among these “buffer zone” or “bubble zone” laws.12 Notably, 

moreover, the Supreme Court has recognized such laws to “impose[] an especially 

significant First Amendment burden” on traditional forms of expression such as 

“normal conversation and leafletting on a public sidewalk.”  McCullen v. Coakley, 

573 U.S. 464, 488–89 (2014).  The Court has emphasized that such laws are 

 
12 Indeed, as to the State Act, the New York Legislature has repeatedly considered 

a bill that would impose a twenty-five foot buffer zone around clinics providing 
reproductive services, but the bill has yet to move past the “in Committee” phase in the 
five times it has been introduced since 2011.  See Proposed Legislation to Amend the 
Penal Law and the Civil Rights Law, in Relation to Enacting the Reproductive Health 
Care Facilities Access Act, Assemb. A804, 2019–2020 Leg., Reg. Sess. (N.Y. 2019) 
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constitutionally infirm when they fail to meet the requirement of narrow tailoring 

precisely because they “unnecessarily sweep[] in innocent individuals and their 

speech” and “exclude [them] from areas historically open for speech and debate.”  

Id. at 493, 494. 

The majority’s ill-conceived interpretation of FACE and the State Act as 

relates to physical obstruction in effect converts these statutes into “buffer zone” 

equivalents, thereby threatening the ongoing suppression of legitimate First 

Amendment activity.  Indeed, if the majority’s interpretation of these two 

statutes were correct (and it is not), these laws would most probably be 

unconstitutional.  To more concretely demonstrate why this is so, I now turn to 

each of the exhibits the majority takes to evince obstruction.   

1. Exhibit 138 

The district court accurately summarized the conduct depicted in Exhibit 

138, a videotape, as follows: 

[Osayinwense] Okuonghae directly approached a patient and her 
companion in an attempt to speak with the patient and hand her a 
pamphlet.  The patient and companion turned slightly and, without 
slowing their pace, walked around Okuonghae and on to the Clinic 
door.  Okuonghae made no effort whatsoever to prevent the patient and her 
companion from walking past him. 
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Griepp, 2018 WL 3518527, at *18 (emphases added) (citations omitted).  

Okuonghae delayed the patient “by one second, at most.”  Id. at *44. 

 The majority does not suggest that this description of the facts is clearly 

erroneous. 13   Rather, it claims the district court committed legal error by 

assuming as a matter of law that an incidental delay is insufficient to “render[] 

passage to or from [the] facility . . . unreasonably difficult or hazardous.”  In the 

majority’s view, “[t]hat patients were delayed at all is sufficient to establish a 

violation” by physical obstruction.  Maj. Op. 40.  But the district court did not 

conclude as a matter of law that physical obstruction resulting in a short delay can 

never render access to a facility “unreasonably difficult or hazardous.”  The court 

concluded simply that Okuonghae “made no effort to interfere with [the patient 

and her companion’s] progress toward the clinic” and that the videotape reflects 

no physical obstruction.  Griepp, 2018 WL 3518527, at *44.  The degree of delay—

 
13 Indeed, it is the majority’s description, not the district court’s, which diverges 

from the uncontroverted evidence.  Contrary to the majority’s suggestion, there were 
not “two to three dozen escorts and protesters . . . on the modestly sized sidewalk” when 
Okuonghae attempted to hand this patient a pamphlet.  Maj. Op. 41.  The video shows 
three protesters, besides Okuonghae, scattered about the sixteen-foot wide sidewalk: two 
of them stand near the curb and the third trails some distance behind the patient and her 
companion.  None ever impede the patient’s path to the door and at all times there 
remains a stretch of unobstructed sidewalk at least a few feet wide between the patient 
and the clinic entrance.   
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“one second, at most”—simply informed the district court’s analysis but was in no 

way dispositive.  Id.  

 Moreover, even if the district court had held that a one second delay is per se 

not a violation of the statute, its interpretation would have been considerably 

closer to the mark than the majority’s conclusion that it is sufficient “[t]hat patients 

were delayed at all . . . to establish a violation.”  Maj. Op. 40.  Physical 

obstruction is defined in the statutes, in relevant part, as “rendering passage to or 

from” Choices “unreasonably difficult or hazardous,” 18 U.S.C. § 248(e)(4); N.Y. 

Penal Law § 240.70(3)(d), a definition requiring substantially more than the less-

than-one-second delay resulting from an encounter with a pamphleteer who does 

not seek in any way to block a person’s forward movement.  And, again, the 

majority’s approach omits the statutes’ specific intent requirement—a requirement 

that is not satisfied upon proof of merely the de minimis contact involved in 

endeavoring to hand someone a pamphlet as that individual walks by.   

Compare Operation Rescue, in which this Court concluded that the district 

court there did not abuse its discretion in finding “that the plaintiffs [would likely] 

carry their burden in demonstrating that [the protester] physically obstructed 

patient access to covered facilities.”  273 F.3d at 195.  In that case, “the record 
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[was] replete” with evidence of the protestor’s obstructive conduct including, inter 

alia, obstructing driveway access into the clinic parking lot, using her body to slow 

moving cars, and blocking patients inside their automobiles to prevent exit.  Id.  

But even in the context of such “egregious conduct,” Operation Rescue cautioned 

against using “the rubric of ‘constructive obstruction,’ an uncertain and potentially 

slippery concept,” to characterize legitimate protest activities (such as imploring 

persons not to go inside or, as here, attempting to hand them pamphlets), as illegal 

interference.  See id. 

But this is precisely what the majority does, with its determination that any 

delay “is sufficient to establish a violation.”  Maj. Op. 40.  In effect, the majority 

creates a “buffer zone” equivalent with its disregard of the statutory language, but 

one lacking any indicia of narrow tailoring, such as a delineated geographical 

space in which it is to apply. 14  See Hill, 530 U.S. at 730 (noting that the “8 foot 

 
14 The majority seeks to avoid this conclusion by suggesting, incorrectly, that my 

criticism of its approach is limited to the statutes’ intent requirement, and that even if a 
protester’s conduct cannot be said to evince an intent to injure or intimidate, the 
conduct recounted herein could suggest an intent to interfere.  Maj. Op. 59–60.  But 
these statutes, as already recounted, provide that a person violates them when, “by 
physical obstruction,” he or she “intentionally injures, intimidates, or interferes with” 
another person “because that person is or has been . . . obtaining or providing 
reproductive health services.”  See, e.g., 18 U.S.C. § 248(a)(1)(emphasis added).  And 
both define “physical obstruction,” in relevant part, as rendering passage to or from a 
facility “unreasonably difficult or hazardous.”  18 U.S.C. § 248(e)(4); N.Y. Penal Law § 
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[buffer zone] restriction occurs only within 100 feet of a health care facility—the 

place where the restriction is most needed”).  This is the very result that Operation 

Rescue warned of in this context: namely, that ill-conceived approaches to statutory 

interpretation might lead not simply to legal error, but to the court-sanctioned 

curtailment of legitimate First Amendment activity.  273 F.3d at 195.  Indeed, if 

the majority’s interpretation of these statutes were correct (and it is not) they 

would likely be unconstitutional as “burden[ing] more speech than necessary to 

serve the relevant governmental interests.”  See Schenck v. Pro-Choice Network of 

W. N.Y., 519 U.S. 357, 367, 379–80 (1997) (striking down an injunction that 

instituted “floating buffer zones” to prohibit “demonstrating . . . within fifteen feet 

of any person or vehicle seeking access to or leaving such facilities” because “lack 

of certainty” of how to comply would “burden more speech than necessary to 

serve the relevant governmental interests” (internal quotation marks omitted)); see 

also McCullen, 573 U.S. at 488 (striking down buffer zone that “made it 

substantially more difficult for petitioners to distribute literature to arriving 

patients”); Madsen v. Women’s Health Ctr., 512 U.S. 753, 774 (1994) (noting that “it 

 
240.70(3)(d).  Okuonghae’s de minimis interference with clinic access (which was no 
interference at all) simply does not comport with this statutory definition.    
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is difficult, indeed, to justify a prohibition on all uninvited approaches of persons 

seeking the services of [a] clinic, regardless of how peaceful contact may be, 

without burdening more speech than necessary to prevent intimidation and 

ensure access to the clinic” (emphasis omitted)).  In sum, nothing in Exhibit 138 

establishes a likelihood of success on the merits, if these statutes are properly 

construed.  The majority errs in concluding otherwise.  

2. Exhibit 23 

The majority’s reasoning does not improve in its consideration of Exhibit 23.  

Exhibit 23 depicts an individual approaching Choices accompanied by two escorts.  

Griepp, 2018 WL 3518527, at *18.  In the district court’s words: 

It also shows Okuonghae . . . standing near [the] main entrance and 
then approaching the patient and her escorts from that direction.  As 
they approach, it appears that [a third escort] is in the patient’s path 
and Okuonghae is off to the side, reaching out his arm in an attempt 
to hand her a pamphlet.  [The escort] then moves out of the way as 
the patient’s two escorts step in front of her and motion for 
Okuonghae to get even further out of the way.  The entire interaction 
slows the patient’s access to Choices by perhaps a second. 

Id.  The majority concedes that this video shows “an escort that stepped in front 

of the patient.”  Maj. Op. 45 (emphasis added).  Nevertheless, the majority 

concludes that Okuonghae may be held liable for obstructing the patient’s path 
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because he “[c]rowd[ed]” the patient and “thereby creat[ed] a logjam in which 

others inadvertently impede [her].”  Id. at 45. 

The majority is wrong both on the facts and on the law.  On the facts, and 

as the district court explained, Okuonghae stayed off to the side and was the only 

protester who approached the individual on her way into the clinic.  On the other 

hand, she was flanked by two escorts while a third stepped into her path to block 

Okuonghae from handing her a pamphlet, which is what “create[ed] a logjam.”   

Okuonghae merely approached her, arm outstretched, in the hopes of handing her 

a pamphlet while staying out of her way.  Indeed, when asked, he moved away 

even further.  See McCullen, 573 U.S. at 467 (“[T]o determine whether someone 

intends to block access to a clinic, a police officer need only order him to move; if 

he refuses, then there is no question that his continued conduct is knowing or 

intentional.”).   

 The majority gives lip service to the proposition that “[s]imply attempting 

to speak with or hand pamphlets to patients, without more, does not give rise to a 

FACE violation.”  Maj. Op. 53.  But the majority, in effect, bars this activity at 

Choices by suggesting that the something “more” that is required includes even a 

de minimis delay in a client’s forward motion caused by escorts’ efforts to prevent 

Case 18-2454, Document 316, 03/10/2021, 3052675, Page26 of 49



 

27 
 

any pamphlet from being received.  In other words, any act by a protester—

including reaching out, pamphlet in hand—obstructs access to a clinic so long as 

the clinic’s employees or volunteers react to that act by crowding around, even 

momentarily slowing the visitor down.  This is not consistent with the statutory 

language.  And it is indefensible in light of the Supreme Court’s recognition, in 

McCullen, that “’[n]o form of speech is entitled to greater constitutional 

protection’” than the handing out of leaflets on a public sidewalk, and that it is 

simply “wrong to downplay” burdens on speech in this “especially significant” 

First Amendment context.  573 U.S. at 488, 489 (quoting McIntyre v. Ohio Elections 

Comm’n, 514 U.S. 334, 347 (1995)); see also Schenck, 519 U.S. at 377 (“Leafletting and 

commenting on matters of public concern are classic forms of speech that lie at the 

heart of the First Amendment, and speech in public areas is at its most protected 

on public sidewalks, a prototypical example of a traditional public forum.”).   

3.  Exhibit 307 

A similar error infects the majority’s assessment of Exhibit 307.  The district 

court described Exhibit 307 as follows: 

Exhibit 307 shows that, on the morning of March 25, 2017, a patient’s 
access to the Clinic door was accidentally and briefly impeded, but 
not by [the defendant Ronald] George.  At the beginning of the 
incident, R. George reached the patient first and handed the patient a 
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pamphlet, which she took.  Two escorts soon reached the patient and 
attempted to position themselves on each side of her, with one escort 
stepping in front of R. George and slowing his pace, forcing R. George 
to step around the escort to access the patient and continue his 
attempts to engage her in conversation.  As R. George did so, the 
escort on the far side of the patient stepped partially and then 
completely in front of her in an attempt to block R. George’s access to 
her.  This momentarily blocked the patient’s path to the Clinic 
entrance, causing her to slow down and then walk around the other 
side of the escort standing in front of her.  From there, the patient 
walked to the door without impediment. 

Griepp, 2018 WL 3518527, at *11 (citations omitted).15 

 The majority rejects this “interpretation of the video” as clearly erroneous.  

Maj. Op. 51.  In the majority’s view, “R. George actively stepped around the 

escort to access the patient . . . [and] walk[ed] directly in front of the patient . . . .  

As a result, both the patient and the escort slowed to a near stop, and the patient 

then walked around the other side of both escorts and continued into the clinic.”  

Id.  A careful review of Exhibit 307, however, demonstrates that R. George only 

briefly stepped in front of the patient while circumnavigating the escort who had 

stepped in front of him, but R. George largely remained to the side of the patient’s 

path.  Indeed, the only person who ever fully blocks the patient’s path is an 

 
15  To avoid confusion between the two defendants with the same last name, 

Ronald George and Brian George, the district court referred to them as R. George and B. 
George, respectively.  I do the same here, where helpful for clarity’s sake. 

Case 18-2454, Document 316, 03/10/2021, 3052675, Page28 of 49



 

29 
 

escort, not R. George.  And the patient “change[d] course,” id. at 52, not because 

of R. George’s momentary presence in her path, but because an escort stepped 

squarely in front of her.   

Under the circumstances, the district court’s conclusion that R. George did 

not render the patient’s access to the Clinic unreasonably difficult or hazardous, 

as the statutory language requires, is not clearly erroneous.  Even if reasonable 

minds could differ on what caused the patient to “change [her] course,” see id., the 

majority thus has no basis for substituting its judgment for that of the district 

court’s.  Nor does the majority offer any grounds for setting aside the district 

court’s additional finding that R. George lacked the requisite intent of “injur[ing], 

intimidat[ing], or interfer[ing] with” the individual, a required element pursuant 

to these statutes.  See 18 U.S.C. § 248(e)(4); N.Y. Penal Law § 240.70(3)(d).  There 

is nothing in Exhibit 307 demonstrating that R. George intentionally obstructed 

any individual’s access to Choices.  The majority’s rejection of the district court’s 

fact finding as clearly erroneous is thus without factual or legal support. 

4.  Exhibit 119 

The majority’s analysis of Exhibit 119, a photograph, illustrates yet again its 

distortion of the statutory language—a distortion that, in effect, transforms most 
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any effort to engage in legitimate protest activity outside Choices into a physical 

obstruction, violative of FACE and the State Act.  The district court’s fact finding 

as to Exhibit 119 was careful and amply supported.  The majority’s rejection of it 

as clearly erroneous is, as before, utterly inexplicable.   

The district court correctly determined that Exhibit 119 does not depict the 

defendant, Patricia Musco, either “intentionally or even accidentally obstruct[ing] 

access to Choices.”  Instead, it “shows Musco narrowing the sidewalk by holding 

two signs perpendicular to [a] Clinic wall.”  Griepp, 2018 WL 3518527, at *12.  To 

be sure, signs could be used to block people from accessing a facility.  Here, 

however, Musco simply positioned her signs so as to “narrow[] the low-traffic 

portion of the sidewalk to the south of the Clinic entrance, facing her sign[s] 

north.”  Id. (citation omitted).  The district court determined that Musco was 

holding her signs so as to be visible to the vast majority of clinic visitors, 

approaching from the north, “all of whom would reach the Clinic door without 

[even] passing Musco.”  Id.  The district court concluded that “because the 

photo does not show any patients approaching, and because patients rarely 

approach[] Choices’ main entrance from the south,” “one could not infer that 
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Musco’s positioning in this picture made access to Choices unreasonably difficult 

for any patient.”  Id. (citation omitted).   

Somehow, the majority disagrees.  The majority infers from the fact that 

“Musco’s signs . . . significantly shortened the space available for walking” that 

Musco “was []aware that her signs would interfere with pedestrian access,” even 

though there are no pedestrians depicted in Exhibit 119 to be the subject of any 

such interference.  Maj. Op. 43.  Moreover, Exhibit 119 shows several feet of 

open sidewalk unobstructed by Musco’s signs.16  The majority thus provides no 

basis for rejecting the district court’s factual findings that Musco neither 

obstructed passage nor intended to do so.  These findings were in no way 

implausible, let alone clearly erroneous.  See, e.g., App’x 1830 (testimony of Pat 

Musco) (responding that it was “never” her “intent to intimidate a person out of 

entering the clinic” or “ever to block a person’s access to the clinic”). 

Instead, it is the majority’s view of the record that cannot be supported.  

Exhibit 119 depicts Musco holding up signs on a public sidewalk, which is 

 
16  In addition, the district court concluded that the record shows that the 

protestors here sought to avoid unlawful conduct, Griepp, 2018 WL 3518527, at *33, and 
Kenneth Griepp, a leader of the protesters who, like Musco, are affiliated with Church at 
the Rock, testified that he told protesters to “move [their] sign[s] to the side” to avoid 
“slowing [pedestrians] down” when pedestrians appeared.  App’x 1739. 
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quintessential First Amendment activity.  See Marcavage v. City of New York, 689 

F.3d 98, 104 (2d Cir. 2012).  Yet the majority concludes that this photograph 

evidences unlawful obstruction, rendering a preliminary injunction appropriate, 

even though there were no pedestrians around to be obstructed and Musco’s 

placement of her signs still left open approximately one-third of a rarely-trafficked 

sidewalk that is over sixteen feet wide.  See App’x 2878 (showing sidewalk 

dimensions).  This is not abuse of discretion review, but the distortion of the 

record to “characterize[] legitimate protest activities as illegal interference with 

clinic access,” Operation Rescue, 273 F.3d at 195, suppressing First Amendment 

rights.   

5.  Exhibits 58, 105, and 137 (Conduct Involving Vehicles) 

Conduct that on the sidewalk might not interfere substantially with ingress 

and egress from a facility may do so in the context of automobiles, simply by virtue 

of the special circumstances they present.  It can be hazardous for both a protestor 

and a car’s occupants when the protestor sticks his hand through the window of a 

vehicle as it moves away or stands in such a manner that a car door cannot close 

and the vehicle cannot depart.  We have recognized as much by holding that 

“using [one’s] body to slow moving cars and pushing literature and pamphlets 
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through car windows” can amount to physical obstruction that renders access to 

or departure from a clinic unreasonably difficult or hazardous.  Operation Rescue, 

273 F.3d at 195.  To the extent the majority merely reiterates this proposition, I 

agree.  See Maj. Op. 47.  

But the majority, again, goes further and gets it wrong.  The district court 

found based on a review of Exhibits 58, 105, and 137, all videotapes, that none 

involved physical obstruction.  In Exhibit 58, as recounted by the district court, 

Okuonghae “lean[s] beside and speak[s] into an open car window,” and “[t]he 

video does not suggest a non-consensual interaction—let alone that Okuonghae 

obstructed access to or from the Clinic.”  Griepp, 2018 WL 3518527, at *18.  The 

district court similarly concluded that Exhibit 105 does not “suggest [a] non-

consensual interaction[].”17 Id. at *12.  Finally, Exhibit 137 depicts Greenberg, the 

director of the volunteer escort program, speaking to the passenger of a parked 

 
17 The majority inexplicably imposes its own interpretation of the video, deciding 

that because Musco is seen “physically leaning onto the passenger door, resting her purse 
and hands on the passenger window frame,” the interaction was not consensual.  Maj. 
Op. 48–49.  But Exhibit 105, a short video, lacks any context to support this conclusion.  
Exhibit 49B, which both the district court and the majority appear to confuse with Exhibit 
105, does show Musco approaching the car at issue.  But far from suggesting that the 
encounter was not consensual, this video suggests that Musco approached the vehicle 
simply to hand the driver a pamphlet after the patient had exited the car and entered 
Choices.  
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car.  After Greenberg “effectively shepherd[s]” this person “from the car to the 

entrance without impediment from the protestors or anyone else,” Thomas, a 

protestor, steps up to the open car door “and lean[s] down to speak to the driver.”  

Id. at *15.  As the district court accurately describes, “[a] minute later, Thomas 

close[s] the car door for the driver, and then continue[s] to speak with the driver 

through the window for another minute and a half before the car [drives] off 

without impediment.”  Id.  In sum, the district court examined the relevant 

videos and concluded that as to each incident, the OAG had “failed to provide 

credible evidence that the defendants . . . engaged in any . . . obstructive conduct.”  

Id. at 43.   

The majority rejects this careful fact-finding, claiming that “our precedent” 

compels the conclusion that each exhibit evidences statutory violations.  Maj. Op. 

47.  It does so, however, only by adopting a novel rule that consent is immaterial 

under the statutes—in effect, that even if a car’s occupants willingly agree to speak 

with a protestor outside of a facility, the statutes are still violated because a 

protestor’s “conduct in touching the car[]” makes “egress unreasonably difficult 

or hazardous,” and also “restrict[s] the car[‘s] freedom of movement.”  Id. at 50; 

see id. at 49 (“There is no statutory exception for consensual conversations.”).  But 
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this distorts the statutory language beyond recognition.  These statutes, in 

relevant part, prohibit individuals, by physical obstruction, from “intentionally 

injur[ing], intimidat[ing] or interfer[ing] with . . . any person because that person 

is or has been . . . obtaining or providing reproductive health services.”  18 U.S.C. 

§ 248(a)(1); see also N.Y. Penal Law § 240.70(1)(a).  A protester who has only 

consensual conversations with a car’s occupants (and in at least Exhibit 157, the 

car’s driver and not the “person . . . obtaining or providing health services”) is not 

acting with an intent to injure, intimidate, or interfere, and has not rendered access 

to or from a clinic “unreasonably difficult or dangerous.”  In holding otherwise, 

the majority departs from the statutory language, once again without regard to the 

outright suppression of legitimate First Amendment activity. 

B. Threats of Force 

FACE and the State Act also penalize, in relevant part, those who, “by threat 

of force,” intentionally injure, intimidate, or interfere with a person (or attempt to 

do the same) “because that person is or has been . . . obtaining or providing 

reproductive health services.”  18 U.S.C. § 248(a)(1) (emphasis added); see also 

N.Y. Penal Law § 240.70(1)(a)-(b).  But only statements proscribed as “true 

threats” under the First Amendment give rise to liability under these provisions.  
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See Operation Rescue, 273 F.3d at 196–97.  The majority concludes that the OAG 

established a probability of success on the merits because Ranville Thomas 

supposedly violated this provision on three separate occasions by issuing “true 

threats.”  Again, however, it reaches this conclusion only by unjustifiably 

rejecting the district court’s careful fact-finding.   

Thomas, who testified during the course of the fourteen-day hearing, is 

affiliated with the Church at the Rock and, at the time of the hearing, had protested 

outside Choices on Saturday mornings for some six years, along with other 

individuals associated with that church.  The district court noted that Thomas 

“regularly preached about the fragility of life and the need to repent and accept 

God as one’s savior.”  Griepp, 2018 WL 3518527, at *35.  Indeed, Theresa White, 

one of the escort leaders who testified at the hearing, affirmed that Thomas said, 

“[Y]ou never know when you’re going to die,” whenever “there [was] something 

violent in the news,” or in one instance, after witnessing “a knife fight across the 

street,” suggesting that Thomas’s statement was a broader reference to the 

uncertainty of life.  App’x 1580–81.  As White put it, this was Thomas’s 

“mantra.”  Id. at 1580.  And “[i]t is worthy of note,” the district court observed, 
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“that, on the videos introduced into evidence, when Thomas preaches, he never 

does so in a threatening tone.”  Griepp, 2018 3518527, at *38. 

At the hearing, Thomas did not deny making statements to escorts to the 

effect of “[y]ou never know when you’re going to die,” “[you] never know when 

death may come,” and that “[you] could die from being shot by a bullet while on 

the sidewalk.”  See id. at *13–14, *35.  Nor did he deny making a comment to 

Greenberg in the aftermath of the knife fight between two unknown persons 

across the street from Choices that “[t]hat could be you one day.  Someone could 

pull a knife on you.”  Id.     

But Thomas did deny threatening either escorts or patients and he testified 

that his statements about the need for repentance and the unpredictability of death 

come from the Bible, and were stated in that context.  See App’x 1878 (testimony 

of Ranville Thomas) (“I want to be clear, . . . whenever I say a comment . . . I use it 

in a context.  If there’s no context, I’m not using [a] phrase [such] as ‘you can die 

at any time.’  I would use . . . the book of Hebrews in the Bible, Chapter 9, Verse 

27.  And it says, ‘And it’s appointed once for men to die and then comes 

judgment.’  So I would take that phrase and say, you know, this is what the Bible 

says[.]”) (quotation marks and capitalization added).  The district court, unlike 
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this Court, heard this testimony and concluded that “it appears that Thomas made 

his statements to the escorts about the shortness of life and the randomness of 

death as part of his religious message and not as threats intending to place the 

escorts in fear of bodily harm or death.”  Griepp, 2018 WL 3518527, at *14.  The 

district court further concluded that “[a]fter years sharing the sidewalk,” the 

escorts were familiar with both Thomas and the context of his speech, “and were 

not genuinely fearful” of him or intimidated by his words.  Id. at *35.  The 

district court concluded that none of the challenged statements, considered in 

context, constituted true threats for which Thomas could be held liable.  Id. at *36. 

Notwithstanding its lengthy discussion of “true threats,” the majority does 

not explain how it is better positioned than the district court, which had the benefit 

of hearing from both Thomas and the escorts, to assess whether true threats were 

ever made.  Moreover, in its analysis of the First Amendment’s “true threat” 

doctrine, the majority again runs afoul of Operation Rescue.  There, we considered 

several statements made to clinic staff, including “killing babies is no different 

than killing doctors,” “[y]ou won't be laughing when the bomb goes off,” and 

“[y]ou’re next, I hope you’re next, you’re next.”  273 F.3d at 196 & n.5.  We 

expressed skepticism that any such statements amounted to “true threats.”  Id. at 
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196.  But compared to the statements in Operation Rescue, the statements here are 

more abstract, passive, and impersonal—in short, they are less threatening.18  Cf. 

United States v. Turner, 720 F.3d 411, 423 & n.6 (2d Cir. 2013) (acknowledging that 

“rigid adherence to the literal meaning of a communication without regard to its 

reasonable connotations” is improper but declining to hold “that syntax is not a 

relevant factor for consideration”). 

The majority points to a “shooting at [a] Planned Parenthood” clinic in 

Colorado “a few months prior” to some of Thomas’s statements to argue that, in 

context, a true threat was made.  Maj. Op. 69.  But there is no evidence that 

Thomas was aware of this context when he made these statements.  And even if 

he were, in Operation Rescue, unlike here, the speaker directly referenced a recent 

 
18  The majority considers whether Thomas’s statements were “subjectively 

frightening” to the escorts.  Maj. Op. 70.  But, as the majority acknowledges, the 
relevant test for whether a statement constitutes a “true threat” is objective.  See United 
States v. Turner, 720 F.3d 411, 420 (2d Cir. 2013); Operation Rescue, 273 F.3d at 196.  
Moreover, the district court determined as a matter of fact that the escorts were not afraid.  
And while there is some testimony in the record to the effect that escorts felt the 
statements were ‘threatening and scary,’” Maj. Op. 70 (citing App’x 1203, 2263), there is 
also escort testimony indicating that they “were not genuinely fearful of [the protesters] 
or intimidated by their words.”  Griepp, 2018 WL 3518527, at *35; see, e.g., App’x 1377 (Q: 
“No one ever told you that they feared Scott Fitchett was going to harm them, did they?” 
A: ”No.”).  Moreover, the majority does not challenge the district court’s determination 
that the testimony of the escorts cannot be taken at face value, and was both “biased and 
unreliable” in significant respects. 
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violent incident in the same community, and yet we concluded that the statement 

was an “expression of a political opinion . . . entitled to First Amendment 

protection.”  273 F.3d at 196–97.  There, the defendant told a clinic doctor that 

“killing babies is no different than killing doctors” in the immediate aftermath of 

the murder of a New York doctor who performed abortions, and in the same 

judicial district in which the allegedly threatening statements were made.  Id. at 

196 & n.5.  But we concluded that this form of expression “went to the core of [the 

speaker’s] protest message” and, in context, was not a threat.  Id. at 196–97.  The 

majority’s analysis is thus at odds with Operation Rescue and with its recognition 

that the “dynamic public exchange safeguarded by the First Amendment” requires 

a wide scope of protection, and even for speech that many might deplore.  Id. at 

195–96.     

Nor do the out-of-circuit cases cited by the majority help its position.  In 

each of those cases, the speaker had a pre-existing relationship with or purposely 

employed similar tactics to someone who had actually committed acts of violence.  

See United States v. Dillard, 795 F.3d 1191, 1201, 1203 (10th Cir. 2015) (noting the 

“Defendant’s publicized friendship with, and comments about, the man who had 

murdered the last doctor to provide abortions in [Wichita]”); Planned Parenthood of 
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the Columbia/Willamette, Inc. v. Am. Coal. of Life Activists, 290 F.3d 1058, 1062, 1066, 

1085 (9th Cir. 2002) (defendant circulated posters in the same style as posters that 

preceded murder of physicians pictured); United States v. Hart, 212 F.3d 1067, 1072 

(8th Cir. 2000) (defendant parked trucks near a clinic in a manner “similar[] to the 

well-known events of the Oklahoma City bombing”).  Not so here.  Thomas 

never indicated that he had, nor were the escorts aware of any, relationship with 

the Colorado Planned Parenthood shooter.  And the district court found that “an 

ordinary, reasonable escort familiar with the preaching and other conduct of 

Thomas” would not have interpreted his statements as threatening at all.  Griepp, 

2018 WL 3518527, at *36. 

The majority likewise errs in rejecting the district court’s careful assessment 

of Thomas’s statement to a patient that the escorts “won’t be here when you leave.”  

Id. at *38.  As the district court explained, Thomas regularly preached “that 

Choices does not care about babies; they just want money.”19  Id.; see also id. at *14 

n.8 (referring to a recording of Thomas stating, “Please ma’am, they don’t care 

 
19  The district court observed, moreover, after viewing the videotapes, that 

Thomas does not deliver this message in a threatening manner—that “[t]here is nothing 
about his demeanor that suggests that he is a threat to the patients[.]”  Griepp, 2018 WL 
3518527, at *38. 
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about your children.  They don’t care about children inside of this place.  What 

they care about is the dollars.”); App’x 1842.  In the context of statements such as, 

“Please ma’am, they don’t care about your children. . . .  What they care about is 

the dollars,” the meaning of the challenged statement becomes clear: Thomas was 

not threatening a patient with violence in the absence of escorts, but indicating that 

the escorts and Clinic staff would not be there for the patients in the long run, in 

contrast to Thomas and his church who “are here . . . [and] willing to assist in any 

way.”  Griepp, 2018 WL 3518527, at *14 n.9.  Based on this context, the district 

court permissibly concluded that Thomas’s statement did not amount to a true 

threat.  See id. at *14 (“Thomas’s statement could be understood to communicate 

that, once a patient’s procedure is over and her bill is paid, the escorts will no 

longer be concerned with her well-being.”).  The majority has no basis for 

rejecting this sound and well-reasoned determination.  

IV.  Irreparable Harm 

As already noted, the district court determined that three violations of the 

relevant statutes did occur.  Because they did not specifically deny it during their 

testimony, the district court found that both Musco and Anne Kaminsky, on a 

single occasion, violated the City Act by falsely telling a patient and her mother 
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that the Clinic was closed.20   The court also determined that B. George, as he 

admitted, “physically obstruct[ed] patient access to Choices on three occasions by 

engaging in a deliberate ‘slow walk’ in front of patients” so as to gain additional 

time to speak with them.  Griepp, 2018 WL 3518527, at *22.   But the district court 

further determined that even assuming the OAG would likely succeed on the 

merits as to these three alleged violations, the OAG failed to demonstrate that 

these violations were likely to recur.  The majority sets aside this conclusion.  

Again, I disagree. 

Where “a district court contemplates imposing an injunction based in part 

on a past history of illegal behavior by protestors, it should be vigilant to ensure 

that the current protests threaten to maintain whatever coercive influence resulted 

from the original illegal conduct.”  Operation Rescue, 273 F.3d at 200.  Put another 

way, “a district court’s findings should definitively confirm that injunctive relief 

is necessitated by current and ongoing plans or activities.”  Id.  Otherwise, we 

 
20 The district court noted that this charge relied entirely on the testimony of Troyd 

Asmus, a security guard at Choices with “significant credibility problems.”  Griepp, 2018 
WL 3518527, at * 13.  The court deemed it odd that Asmus, who claimed to be within 
earshot, would not have informed the patient that the facility was, in fact, open.  But 
“since no evidence [was] offered to rebut” this claim over the course of the fourteen-day 
hearing, the district court deemed it substantiated.  Id. at *19. 
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have cautioned, courts end up using past conduct “to place a permanent burden 

on the exercise of First Amendment rights.”  Id.  And we have also said it is the 

district court, not this Court, that “’is best qualified to form a judgment as to the 

likelihood of a repetition of the offense.’”  United States v. Diapulse Corp., 457 F.2d 

25, 29 (2d Cir. 1972) (quoting United States v. W.T. Grant Co., 345 U.S. 629, 633 

(1953)).   

Here, the majority sets this precedent aside to substitute its own judgment 

for that of the district court.  Moreover, it completely misreads the two primary 

precedents upon which it purports to rely: S.E.C. v. Manor Nursing Centers, Inc., 

458 F.2d 1082 (2d Cir. 1972), and Commodity Futures Trading Comm’n v. British 

American Commodity Options Corp., 560 F.2d 135 (2d Cir. 1977).   

In Manor Nursing Centers, we upheld a district court’s issuance of a permanent 

injunction, noting that a likelihood of future violations may be inferred from past 

unlawful conduct, where the district court had found the violations to be “willful, 

blatant, and often completely outrageous.”  458 F.2d at 1100–01.  Conversely, 

here, the district court denied the motion for a preliminary injunction.  The abuse 

of discretion standard thus weighs against overturning the judgment.    

Moreover, in Manor Nursing Centers, the district court “doubt[ed] the veracity of 
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appellants’ assurances” that they would not continue to violate federal securities 

laws.  Id. at 1101.  The district court made the exact opposite finding here—that 

there was simply no “‘reasonable likelihood that the wrong will be repeated.’”  

Griepp, 2018 WL 3518527, at *42 (quoting City of New York v. Golden Feather Smoke 

Shop, Inc., 597 F.3d 155, 120–21 (2d Cir. 2010)).       

British American is also off the mark.  There, the Commodity Futures 

Trading Commission (“CFTC”) instituted proceedings after it “found ‘good cause’ 

to deny registration” to British American, a commodity trading advisor.  British 

Am., 560 F.2d at 141.  Nevertheless, British American continued to operate.  Id.  

We explained that an injunction was appropriate because “Congress ha[d] 

specifically found that the activities of commodity trading advisors affect 

substantially the transactions on commodity markets” and, to regulate those 

markets, had delegated authority to the CFTC to register advisors “upon proper 

application and scrutiny.”  Id. at 142.  Because the CFTC had already found 

good cause to deny British American registration, any subsequent advising was 

presumptively impermissible.  Yet British American continued to “offer 

commodity trading advice right up to the day of the hearing in the district court”—

that is, after the CFTC denied its application.  Id. 
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Conversely, there was no prior determination here that the protesters were 

violating the law.  Instead, the district court found, considering the record as a 

whole, that these protestors endeavored not to do so.  Griepp, 2018 WL 3518527, 

at *33.  The majority sees an abuse of discretion in the district court’s conclusion 

that B. George was unlikely to violate the statutes again.21  But B. George walked 

slowly in front of patients approaching the Clinic entrance only a few times over 

years of protest.  See App’x 1869–70 (testimony of Pat Musco) (noting only “two 

instances” of B. George slow walking “[b]ack in the middle of 2017”); App’x 2187 

(Supplemental Declaration of B. George) (stating that [o]n a handful of occasions 

in early 2017” he engaged in conduct that “could be seen as blocking or slowing 

the patients’ access into the clinic”).  Two of those occasions were in February 

2017; the other was on June 3, 2017, weeks before this lawsuit was filed.  Griepp, 

 
21 As to Musco and Kaminsky, the conduct at issue allegedly violated the City Act, 

not FACE and the State Act.  My conclusion that the OAG may not enforce the City Act 
means that this conduct, even assuming violation of that Act, provides no basis for an 
injunction.  That said, I see no abuse of discretion in the district court’s determination 
that a one-time violation over many years of Saturday morning protest, and occurring at 
least ten months prior to the beginning of litigation, was not reasonably likely to recur—
instead, that it is unlikely “that either Musco or Kaminsky, having been warned about 
the impropriety of [their conduct], will tell another patient that the Clinic is closed when 
it is open.”  Griepp, 2018 WL 3518527, at *48; see Operation Rescue, 273 F.3d at 200 (“[A] 
district court’s findings should definitively confirm that injunctive relief is necessitated 
by current and ongoing plans or activities.”).      
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2018 WL 3518527, at *42; see also App’x 1869–70.  Moreover, as the district court 

found, B. George ceased this conduct when Griepp, the leader of the Church at the 

Rock protestors, learned of it and told him to do so.  Griepp, 2018 WL 3518527, at 

*42.  And B. George provided the district court with a sworn declaration that he 

would not engage in the conduct again.  Id. at *42; see also App’x 2187.  Notably, 

we decide this case in 2021, with no indication before this Court that B. George has 

reengaged in this conduct since almost four years prior.      

This case thus bears no resemblance to the precedent on which the majority 

purports to rely.  B. George rarely violated the statute and, once he was put on 

notice that his conduct might be unlawful, he ceased it entirely.  Such facts amply 

support the district court’s conclusion that preliminary relief was unnecessary and 

would only burden the exercise of First Amendment rights.  See Operation Rescue, 

273 F.3d at 200; cf. Robert Stigwood Grp. Ltd. v. Hurwitz, 462 F.2d 910, 912–13 (2d Cir. 

1972) (“’[N]o reasonable expectation that the wrong will be repeated’” where it 

consisted in “a ‘one-shot’ series of performances which long ago ha[d] come and 

gone [i.e., six months before the appeal was decided] . . . and there [was] no 

evidence whatsoever . . .that [the defendant] has planned or is planning other 

productions anywhere.” (quoting W.T. Grant Co., 345 U.S. at 633)).  We said in 
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Operation Rescue that an injunction in this sensitive First Amendment context 

should issue when the district court’s findings “definitively confirm that 

injunctive relief is necessitated by current and ongoing plans and activities.”  273 

F.3d at 200.  The district court did not abuse its discretion in concluding that this 

is simply not the case with regard to the regular Saturday morning protests at 

Choices.   

* * * 

We warned in Operation Rescue that courts must not “characterize[] 

legitimate protest activities as illegal interference with clinic access.”  273 F.3d at 

195.  We noted that special care must be taken in this context, lest the erroneous 

application of statutes by courts “impinge legitimate First Amendment activity.”  

Id.  Some issues invariably inspire great passion.  But dearly held beliefs are no 

excuse for torturing statutory language, abandoning precedent, and jettisoning 

carefully reasoned and amply supported district court findings, particularly when 

First Amendment freedoms are at stake.  Proper consideration of the law, the 

facts, and most critically, the deferential abuse of discretion standard, requires a 

different result than the one reached by the majority here.  Accordingly, except 
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as specifically noted herein with regard to those few points on which we agree, I 

respectfully dissent. 
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